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REPORT ON JUDICIAL REFORM
1. INTRODUCTION
The Anti-Corruption Council (hereinafter the Council) has been analyzing the work of the judiciary from the moment it was finally established that the judicial reform had failed up until the present day, with the aim of finding out whether there has been any improvement during this period in the areas of: the independence of the judiciary, the material situation of the judiciary, competence, responsibility, efficiency, access to justice and publicity of its work.

These are all the areas that will determine whether we shall have in Serbia a climate of the rule of law, which is inconceivable without an independent, competent and responsible judiciary.

This report is based on a detailed analysis of the current situation in the judiciary with reference to the legal framework, international community standards, as well as to an analysis of what, if anything has been done with regard to the conclusions and proposals from the previous Council’s 2012 Report on Judicial Reform.

2. INDEPENDENCE OF THE JUDICIARY (INDEPENENCE OF COURTS AND PROSECUTORS’ OFFICES)


The independence of courts and prosecutors' offices, according to the standards of the European Court of Human Rights in Strasbourg, are evaluated according to: 

1) the method of election of the judicial office holders (judges and prosecutors); 

2) the duration of their term; 

3) the existence of guarantees for the judicial office holders, preventing external pressures and influences, both from the executive power and from the opposing parties; and 

4) the impression the judicial institutions make among the public.

2.1  The method of election of judicial office holders

Two institutions constitute the highest judicial power within the judiciary, specifically: the High Judicial Council (hereinafter referred to as the HJC) and the State Prosecutorial Council (hereinafter referred to as SPC), which means that, first of all, we should analyze their composition, election and previous work, because these bodies are responsible for the election of all judicial office holders. 

These bodies have eleven members each. Three members are ex officio members, i.e., the minister responsible for the department of justice (a representative of the executive power), the President of the Supreme Court of Cassation, and the State Public Prosecutor and the President of the Parliamentary Committee on Justice (a representative of the legislative power). Nine members (a law professor, a lawyer and six members from the ranks of judges and public prosecutors and deputy public prosecutors) are elective members, elected by the National Assembly on the proposals of the Law Faculties (a representative of professors), the Bar Association of Serbia (a representative of lawyers), and the HJC and SPC (representatives of courts and prosecutors' offices).
All judges and prosecutors elected to permanent office have both active and passive voting right (right to vote and to be elected).

Judges and prosecutors who were elected to a term of three years (trial work) and judges and deputy prosecutors who were not elected in the 2009 Judicial Reform did not participate in the election of the current bodies of the highest judicial power because, at the time of the election, they were still conducting disputes which ended with the restoration of all judges to work. This means that more than 600 judges had neither active nor passive right of vote in the election of the HJC, while over 220 of such prosecutors did not take part in the election of the SPC.

The fact that such a large number of judges and prosecutors did not participate in the elections clearly shows that the HJC and the SPC, as the bodies of highest judicial power, were not elected by all judges and prosecutors, which casts doubt on the legitimacy of both bodies. 

The method of the election of the HJC members from the ranks of judges and SPC members from the ranks of prosecutors involves four phases: nomination, voting by judges/prosecutors, submission of proposals to the National Assembly, and election by the National Assembly.

2.1.1  Nominations for election to the HJC and SPC

A judge is nominated if elected to a permanent office and if s/he has the support of the general meeting or support of 20 judges, depending on the type and level of the court. An exception is that judges in higher instance courts may nominate themselves for election. This exception indicates that judges in higher instance courts have greater rights than other judges, which creates impermissible inequality. 


A holder of a prosecutor's office (hereinafter a prosecutor) is nominated if elected to a permanent term office and if s/he has the support of the Prosecutor's Office Collegium, or the support of 15 prosecutors, depending on the type and level of the prosecutor's office. An exception is the prosecutors of the State Public Prosecutor's Office and the prosecutors of the "special" prosecutors' offices.


In the process of nomination of candidates, although they are not directly elected (one candidate - one or more courts/prosecutors' offices), there is no obligation to disclose information about the candidates, about their work on cases, about their theoretical work, their plan, or their vision of their work in HJC, or SPC, and because of that, when voting, judges and prosecutors have no relevant information on which to decide whether a candidate meets the requirements to be a member of the highest judicial body.

The process of nomination is not transparent because information on candidates is not published, so public experts and professional associations do not have any information, and the Council deems that they should be allowed to give their advisory opinions.


The Council deems that the procedure should be made fully public, so that full publicity of the nomination would help the best candidates be elected, and not the most obedient, as it is now.

2.1.2  Voting


The problem with voting for candidates from the ranks of judges and prosecutors is that there is no direct voting, because it is possible to vote only for one representative per type, level and rank of courts or prosecutors’ offices, and the voters vote for candidates from other courts and prosecutors' offices whose quality all voters need not know.


As judges choose a total of only six representatives from among the rank of judges, and predominantly one representative per type, level and rank of the courts, it is clear that every court cannot have its own representative, and that there are no conditions for direct voting in each court for a candidate of that court; however, this is precisely the reason why nomination must be transparent and efficacious, for the fact is that both the first convocation of the HJC and the permanent convocation VSS failed to respond to their tasks, and their work was not in accordance with the law and the expectations that the judiciary would finally become independent.


The situation is identical with the election of six representatives from the ranks of prosecutors.

2.1.3. Proposal and election of HJC and SPC
After the voting, the HJC and SPC, depending on the voting results, propose members of the HJC and SPC to the National Assembly, judges and prosecutors. As the HJC and the SPC elect all the holders of judicial offices, the Council deems that the election of these bodies must be fully independent of the executive and legislative powers and, according to the recommendations of the Committee of Ministers of the Council of Europe No. R (94) 12 and R (2010) 12, the HJC members from the ranks of judges should not be elected by the National Assembly, but, rather, rules should be adopted that would ensure that the members of this body be elected by judges.

A big problem with the present election is that the National Assembly is not obliged to elect the nominated candidates, or to make the election within a given period of time. So far, the Assembly has not publicly refused to elect any of the proposed candidates for the HJC and SPC; however, in delaying to make a decision in due time, it caused the first convocation of the HJC to work as an incomplete assembly (without representatives of professors and lawyers).

The biggest problem with the election is that the Minister of Justice (a member of the executive power) and the chairman of the Assembly Judiciary Committee (a member of the legislative power) take part in the work of the HJC and SPC.

In accordance with the standards of the European Court of Human Rights, the participation of members of the executive and legislative powers in the election of judges and prosecutors does not in itself mean that courts are dependent and prosecutors subservient; however, when one takes into account that Serbia does not have a developed democratic society, then their participation in the work of the HJC and SPC should be viewed with criticism, because it has been proven that these members influence the making of political decisions which are not within the jurisdiction of these bodies (Decision on the Courts and Prosecutors’ Offices in the territory of the Autonomous Province of Kosovo and Metohija), as well as decisions that are not in the interest of the judiciary (assigning judges to work at the Ministry of Justice and Public Administration). 

We have seen our level of the development of the rule of law and the independence of the judiciary through the failure of the non-transparent judicial reform, in which politicians of the ruling parties made ​​lists of judges and prosecutors; in which affiliation and pertinence, rather than expertise, conscientiousness and dignity were valued; in which unelected judges were denied all rights, and even the right to appeal to the Constitutional Court.
Four years after the start of the judicial reform, no by-laws have been passed, nor have standards and criteria for the election of judges been established, which means that the judicial power continues the election according to pre-defined political lists, without any standards or criteria.
The HJC failed to elect court presidents in a timely manner according to predetermined objective criteria, accepting the situation with acting court presidents (hereinafter acting positions). It is generally known that people who do not have a safe position, such as acting court presidents, depend on the executive power and that, because of their insecure position, they become an obedient arm of the executive power.

When analyzing the composition and election of the body of highest judicial power, it is clear that the executive and legislative power branches are incorporated in the election of judicial power holders.

However, not only in this way is there the possibility of influence by the executive and the legislative powers: there is also another way of mixing the executive and judicial powers at the expense of the latter.

According to the law, prior to the adoption of the set of laws on the judicial reform, a judge could be assigned to work only in another court if necessary and with his/her agreement. The law expressly provided that a judge may not perform work in bodies which adopt or enforce laws, which prohibited the mixing of the tasks of the legislative and executive powers with the tasks of the judiciary, which means that, according to the law, the jobs of the executive power are incompatible with the judicial function.
The Law on Judges from the set of the judicial reform laws (Article 21) provides that a judge may be assigned to carry out professional activities in the ministry in charge of the judiciary (hereinafter referred to as the Ministry of Justice), even though this law also prevents performing tasks in bodies which adopt or enforce laws. The Ministry of Justice proposes and enforces laws, therefore these jobs are incompatible.
It has been noticed that judicial office holders work at the Ministry, which is by its very nature incompatible with the judicial function, because the position of judges and prosecutors and their commitments to justice are in stark contrast with the activities and duties of the Ministry’s staff.
For these reasons it is necessary to delete the provisions of the Law that allow the assignment of judges and prosecutors to work at the Ministry of Justice.

2.2  Term of office
The term of office of judges is specified by the Constitution, which says that the term of office of judges is permanent, which is a full guarantee of the independence and security of judges in an ordered society. The mandate of a deputy public prosecutor is specified by the Constitution as permanent, too. But in Serbia, as according to the interpretation of the 2006 Constitution, the judges and the prosecutors have been denied permanence of office, the said provision does not mean that the executive and legislative power branches in a party-run state cannot amend the Constitution and judicial regulations and, based on the interpretation of that amendment, violate the permanence of the judicial office again, as it was done in the alleged "2009 Judicial Reform". 

2.3  The existence of guarantees for judicial office holders

The Council deems that judicial officials have no guarantee against outside pressures from the executive and legislative power branches, as well as against the internal pressure from court presidents, public prosecutors and political parties.
Representatives of the government interfere in the work of courts with a very serious violation of the presumption of innocence. It has become common for government officials to comment on trials in concrete cases. Representatives of the executive power announce arrests and detentions even though the court has not issued such a decision. How it affects the work of judges shows the fact that always after such announcements arrests and detentions follow indeed. In such cases, the detention is very often prolonged so that in some cases the Constitutional Court has had to react by annulling detentions that were longer than allowed. The problem is that with the announcement of arrests and detentions it is never clear whether the court has done it because of the pressure of politicians, or whether it has been done because it is necessary for conducting criminal proceedings.
Judges have no guarantee whatsoever that they will perform their function peacefully and without any pressure. On the contrary, politicians threaten judges if they do not like their trials and decisions. Threats are related to the alleged demands of the Minister of Justice to carry out supervision of the work of judges in certain cases (Kertes, Kontrast, Červenjeko). Politicians participate in citizens' protests against court decisions in front of court buildings and intimidate judges.
Very often, voices can be heard from the Ministry of Justice that the trend of judicial independence which is forced in Serbia is completely wrong. We shall comment only on one such statement, and note that is the discussion of an assistant minister of justice at a meeting of the Working Group for Preparation of the Strategy of 27.02.2013 (a written memo of the discussions at the meeting).
The Assistant Minister stated that there was a "pernicious trend of judicial independence" and that it is necessary to establish "checks and balances" between the judicial and executive powers, as otherwise an "irresponsible group of 2,000 people (referring to judges) would become outlaws", and that such a model of independence cannot be imposed when systems with all the "rights vested in the hands of the Ministry of Justice" work well in the world, as it is in Germany. 

It is true that there are systems in Europe in which the ministries nominate and elect judges, but these are countries that have a years-long developed democracy with a responsible government in which belonging to the ruling political party is not a privilege of accessing an office, but only increased responsibility (all officials in the Ministry of Justice are politically committed).

How to compare Serbia with countries that have a system of values ​​and thinking, especially regarding the independence of the judiciary, with countries that have developed institutions, developed media which create an objective public opinion that has great influence on the political life and politicians, with countries where the rule of law was established long ago, together with free and independent institutions? It is quite impossible, because none of the above has been developed in Serbia.

There are many examples of the underdevelopment of our institutions and discretionary provisions which give the Minister of Justice unlimited power, such as the discretionary provision that the Minister of Justice decides on the recourse claims against judges (it must be an imperative norm). In fact, it is the case with judges who decided on cases in which a higher instance court found that the right to a trial within a reasonable time was violated.

According to the Constitution, prosecutors are autonomous but not independent.

The Criminal Procedure Code (hereinafter CPC) has introduced prosecutorial investigation, which means that prosecutors have a part of the jurisdiction existing so far (investigation), and with a broader autonomy in their proceedings than the one that existed in the earlier prosecutorial investigation procedure.

This raises two questions. The first is whether the provisions of the new CPC are adequate solutions for more efficient work of prosecutors and for a more efficient criminal procedure in general. The second question is whether the provisions on the independence of prosecutors should be changed for the sake of the strengthening of the guarantees to the holders of prosecutors’ offices, because a prosecutor has been awarded a dual function by the new CPC: the function of an investigating judge in the investigation procedure and the function of a party in the main proceedings.
It seems that the creators of the new CPC, prior to its adoption, had not paid enough attention to the organization and the position of the prosecution in the judicial system, to the relationship with other institutions and the duties it performed and the mechanisms designed for the performance of the duties. Here we emphasize the virtually military hierarchy of the prosecution (Republic Public Prosecutor can practically conduct all investigations).
The Council deems that one person cannot be a prosecuting body and a body performing a part of the duty of a judge (and it is the selection and presentation of evidence which are relevant in the trial proceedings), which is also the standard of the European Court of Human Rights in Strasbourg, without serious guarantees protecting the rights of the accused.
With regard to the standard that the court is obliged to ensure that the principle of equality of the parties is respected, the Council considers that the parties are not equal in prosecutorial investigation, and that the accused is in a less favourable position than the prosecutor, because by the introduction of a prosecutorial investigation, the suspects are not given guarantees that the prosecutors will be independent of the executive power in the investigation. The fact is that with regard to the manner of the election and internal organization, the prosecution depends on the executive power. This is also confirmed by some statements made by prosecutors that the situation in the prosecution has changed since the new government expressed its political will to fight corruption. That is why the accused must be given guarantees that the prosecutors will be independent.

Consequently, the existing organizational structure of the prosecution and the very declarative independence of prosecutors who have been given the powers of investigating judges do not provide sufficient guarantees to prosecutors. The Council believes that one person cannot be a prosecuting body and a body that carries out a part of the function of a judge, namely the selection and collection of evidence that is relevant in the trial proceedings, while at the same time the other party to the proceedings does not have the guarantee of the independence of the prosecutors, which means that the autonomy of prosecutors is no longer sufficient: they must be independent, too. 


The new CPC does not provide a prosecutor with instruments to fight efficiently  against crime and corruption. 


On the other hand, the CPC provides great opportunities for abuse through the conclusion of agreements on the admission of guilt (Articles 313-319 CPC), the agreement on the testimony of the accused (Articles 320-326 CPC), and the agreement and the testimony of the convicted (Articles 327-330 CPC).
2.4. Impression made by judicial institutions among the public. 

Our judicial institutions do not make an impression of being independent because they are too dependent on the executive power.

The Law on Organization of Courts and the Law on Public Prosecution were amended in late 2013, but there were no significant changes in favor of the independence of the judiciary. The Council criticizes most of all the lack of desire that the tasks of the judicial administration performed by the ministry responsible for the judiciary (hereinafter the Ministry) be transferred to the jurisdiction of the High Judicial Council and the State Prosecutors Council. This is but one proof of the mixing of the executive and judicial powers to the detriment of the latter. This was also foreseen by the previous 2006 National Judicial Reform Strategy, but nothing has been done in this field. The current Strategy is declaratively focused on the transfer of this jurisdiction, but the government continues along the familiar paths of their predecessors delaying changes for 2016. As long as this relation between the Ministry of Justice and the judiciary remains, the Minister will be able to talk about supervision although no minister has any right in relation to trials in specific cases where supervision can be carried out only by a competent second-instance court. 


One of the priorities that we emphasize is the necessity of complete financial independence from the executive power. Since 1 April 2012 the HJC has made the budget proposal and allocations (costs of judges, witnesses, experts, ex officio lawyers) independently, but the Ministry still continues to propose and allocate the budget for the cost of information technology, administrative staff, maintenance of buildings and equipment, investments, projects and other programs for the work of the judicial bodies. The Ministry is also responsible for the implementation and development of capital projects and other programs for judicial bodies. The HJC carries out the supervision of the financial and material operations of the courts and the Ministry carries out the supervision of the financial and material operations of both the courts and the HJC. A similar model of competence of the judicial administration over the budget allocations is also applied in the case of the SPC.

Budget planning, its complete implementation, monitoring the purposefulness of the distribution and allocation of resources need to be in the direct jurisdiction of the HJC (for the judiciary) and in the jurisdiction of the SPC (for the prosecution), as direct budget beneficiaries. Internal audit for the quality control of the spending of budget resources should be also introduced in the judiciary. As far as the Council has been informed, the HJC and the SPC completed the administrative offices for the competences related to finance, even before the legal delay of the transfer of these competences in 2016 (accomplished in late 2013), which means that, at the time, the conditions for complete financial independence of the judiciary budget were provided. 

The independence of the judicial budget allows also the independence of the judiciary from the executive branch of power because, without financial independence, the judiciary is subject to influence-trading and pressures from the executive power. 

Although the legal deadline for the election of court presidents was 31 March 2010, the courts are generally headed by acting presidents. Court presidents have not been elected in most of the courts and this negligent conduct of the Supreme Judicial Council to conduct the procedure of nomination and make decisions on the proposed nominations for court presidents (who are finally elected by the National Assembly) prevents quality management of the courts. The High Judicial Council does not act in accordance with the Action Plan for the implementation of the National Judicial Reform Strategy (hereinafter referred to as the Action Plan) because it has not established objective and measurable criteria for the evaluation of the ability and for the management and organization of work in courts, which was scheduled for 2013. 
The tasks of court presidents are, among other things, to ensure the maintenance of the independence and reputation of judges, to ensure legality, order and punctuality in the court, to order the elimination of irregularities, and to prevent delays in work. The president of a basic court decides on the postponing of the enforcement of criminal sanctions that may lead to the obsolescence of the enforcement, while the president of the competent higher court decides on an appeal against such a decision. The jurisdiction of court presidents is also the actual conversion of a final imprisonment sentence of an accused into a "house arrest", whereby s/he indirectly interferes with the decision of the judge or panel who have passed the judgment.

Acting court presidents are not permanently appointed to the management offices, which makes them liable to pressures as it creates the possibility of influencing them in order to keep their managerial position, or to "earn" it. Acting court presidents are dependent on the executive power because their position and their future election depend on the executive power. 

The best example of this is the case of the previous president of the Special Department (for organized crime offences) of the High Court of Belgrade (hereinafter referred to as the "Special Court"). In a case in which the executive power was very interested, for politicians often refer to this case as evidence of their fight against corruption, the trial judge returned the passport to the defendant for four days without informing the acting court president of the High Court of Belgrade about the existence of such a request by the defendant and about the already-reached decision. According to the admission of the acting court president at a meeting, he asked the judge the questions: why the judge had not informed the acting court president about the request of the defendant to return the passport to him (a judge does not have such a legal obligation); and why he had not notified the panel about it (although the presiding judge is responsible for such a decision, and not the panel). According to the complaint of the judge, the acting court president put pressure on the judge to withdraw his decision. The HJC did not conduct any evidence procedure but made ​​a decision that there was no pressure. The facts that the complaints of judges about the violation of independence are very rare, that there is no doubt that in this case the acting court president asked questions he had no right to ask the trial judge, and that he did it on a non-working day, lead to a conclusion that the HJC easily passed over serious charges of violation of the independence of judges. Instead of encouraging judges to report any pressure regardless of who makes it, the HJC ignored it, because it is obvious that it regards the pressure on courts as something quite normal.


All of the above-stated suggests that politicians intimidate judges with their statements, which leads to self-censorship in the work of judges. Although the HJC has a constitutional duty to provide and guarantee the independence of judges, it does not provide any guarantee of the holders of judicial offices, which creates a very bad impression of the work of the courts among the public.


Therefore, when analyzing all four elements that form the basis for the evaluation of the independence of courts according to the standards of the European Court of Human Rights, it follows that we have met none of these elements.


According to the public survey "Perception of the Contents of Chapters 23 and 24 of the Negotiations on the Accession of Serbia to the EU"
, 84% of the population think that the judiciary is inefficient, 83% of the population believe that the judiciary is dependent on political and other interest groups, and 82% believe that the judiciary is biased. Consequently, 71% of the population do not trust the courts in Serbia.


These are comparable and much worse results than the results from the Anti-Corruption Council’s previous Report on the Judicial Reform.
3. MATERIAL SITUATION

Judicial office holders are not adequately paid in accordance with the volume of the work they perform. This particularly refers to the holders of judicial offices in Belgrade who have a greater workload than their colleagues in other judicial institutions in Serbia.

However, the situation is even worse with the judiciary administration staff. Among the civil servants employed in courts are administrators, court clerks, process servers, judiciary guards, court/prosecutorial assistants, interns and others. Civil servants employed in courts and prosecutors' offices have low salaries and often a heavy workload. They are also faced with temporary employment with interruptions during which they work without a salary. Many of them accept such a mode of employment in order not to lose the temporary employment.

Prosecutorial and judicial assistants are also very burdened with work, because they are assigned cases, which they process in accordance with the instructions of prosecutors/judges.

There is a large number of interns who volunteer for as much as two years in order to gain work experience - a prerequisite for the bar exam. During the training in courts/prosecutors' offices, interns often do the job of judicial/prosecutorial assistants. It also happens that after passing the bar exam they continue working as judicial/prosecutorial assistants under the status of volunteers.


Therefore, it is necessary to improve the material position of the employed in the judiciary, for the present situation is not sustainable. The position of the above-mentioned workers has badly deteriorated because the employed in the judiciary have been aligned with administrative civil servants. This approach to judicial staff cannot be accepted because, unlike most civil servants, judicial staff members perform independently jobs of great responsibility, such as activities in court proceedings and the preparation of certain types of decisions. It is well-known how much judicial workers facilitate the work of judicial officers.


It is urgently necessary to transfer the total judiciary budget to the highest judiciary bodies because low salaries in the judiciary are not the only problem: there is also a lack of funds for consumables, for fees to persons who are engaged by the court to do certain jobs, so there is great dissatisfaction among people who perform specific work in courts and prosecutors' offices. Such dissatisfaction affects the performance of the holders of judiciary offices.


Due to irregular supply of consumables, it happens that courts and prosecutors' offices do not have paper, printer cartridges, pens, file folders and other blank forms, which are the basic means of work, and that is impermissible.


We note that low-paid workers entrusted with responsible duties are always exposed to heavy corruption risks.


The accommodation capacities of the judicial institutions are one of the cankers of the judiciary because there are not enough buildings to accommodate courts and prosecutor's offices, and those that exist are often inadequate.

4. EXPERTISE 

The Judicial Academy is responsible for the training of current and future holders of judicial offices. 

The Comparative Law knows the institute of a judicial academy as a mandatory step to be elected to a judicial or prosecutorial office. The Judicial Academy should strengthen the judiciary by creating quality and competent staff who will administer justice. This mandatory step has been introduced in Serbia by the Law on the Judicial Academy, but it provides that the HJC and SPC are obliged to nominate persons who have completed the initial training at the Academy as candidates for judges and deputy public prosecutors, who are to be elected for the first time for a three-year term. The Judicial Academy has been given a decisive role in the selection of future holders of judicial offices. In 2014 the Constitutional Court of Serbia quashed the provisions of the Law on the Judicial Academy according to which the HJC and SPC were obliged to nominate the Academy graduates for the first election to a judicial office, which was quite good because such provisions were contrary to the Constitution and the Law.

The organizational structure of the Judicial Academy does not support the independence of the judiciary because representatives of the executive power participate in the management of the Judicial Academy. In addition to the previously criticized power of the Parliament to appoint judges and deputy public prosecutors who assume the office for the first time, this way of selecting new attendees of the Judicial Academy is a model by which the executive power acquires the possibility to participate in the selection of new judges and prosecutors through the Judicial Academy. The graded structure renders senseless the participation of the High Judicial Council and State Prosecutorial Council in the selection of new candidates for training. The Management Board of the Judicial Academy is appointed by the HJC, the SPC and the Government. Looking at the number of Board members it follows that the HJC as an independent body is in the minority compared to the other two institutions (four of nine). The Council does not see the practical significance of any form of participation of the Government in achieving the objective of the Judicial Academy; on the contrary, such participation has only negative effects. The Management Board then elects the Program Council, which then forms commissions. The most important commissions are the Entry Exam Commission for admission to the initial training and the Initial Training and Final Exam Commission. The criteria for the election of commission members are not foreseen by the Statute, and the Statute does not specify that the criteria will be established either, and so it is possible to elect anyone as a commission member.

The way of selecting candidates for admission to the initial training is also disputable, as the final mark consists of the sum of marks for five segments, out of which one is for the written part of the examination and as much as four for the oral part of the examination, which creates the possibility for abuse, as an outstanding candidate may be eliminated for making a "bad impression" on the Commission members. This provides a strong possibility for subjectivity and pressures, which happened in case of the admission of the first attendees of the Judicial Academy, where party connections or family ties played the most important role. 

The Council also draws attention to one part of the entry examination that introduces, through the back door, the right to veto the choice of a candidate. Specifically, "qualified persons" for personality evaluation are given the discretional right to prevent the entry of ineligible candidates, regardless of the results they have achieved in the written entry test. This evaluation is conducted prior to allowing candidates to take the oral part of the examination.

We note that the Programme Council of the Judicial Academy has appointed mentors for the initial training without having first established the requirements for the appointment of these mentors. It is not clear how they qualified to become mentors. As mentors monitor the performance of the candidates and assess them, and as the final grade at the Judicial Academy depends on this assessment, the choice of mentors without pre-determined requirements is another porous point that opens the possibility for pressure and control of participants. 

We welcome the recognition of the need to strengthen the Judicial Academy, expressed through the new Judicial Reform Strategy, but stress that the Strategy does not provide a reform of the organizational structure of the Judicial Academy for the purpose of impartial selection of candidates for the initial training.


In connection with the Judicial Academy, the statement of the Minister of Justice given on several occasions should be especially pointed out, as he said that he was on friendly terms with the attendees of the Judicial Academy, that he had studied with them, and that he would pledge his political authority that they be appointed to judicial offices. According to this statement it appears that the Minister of Justice considers that he is authorized to decide who will be appointed to a judicial office, which follows from the fact that these attendees had also been selected on the basis of the provisions of the Law on Judicial Academy that have been declared unconstitutional, and that some of these attendees were assigned by the HJC to work with the Minister of Justice. 

5. ACCOUNTABILITY


First of all, the accountability of the HJC and the SPC must be determined because they 
are the highest bodies of the judicial power. The accountability of the HJC and SPC is not regulated, although the independence, competence, efficiency, autonomy, election and release of office holders, as well as the dignity of the judicial institutions, depend on the work of these bodies. 

5.1. Reasons for holding the HJC and SPC accountable

The HJC and SPC are accountable because they have failed to do many things they have been in charge of: 

The HJC and SPC have failed to make legal decisions on complaints of non-elected judges and prosecutors, which is why the Constitutional Court annulled these decisions and ordered the return of all non-elected judges to office. Between the making of the unlawful decisions by the HJC and the annulment of such decisions, some time passed in which judicial officials were not working, but they will receive compensation for it. This is seemingly only a financial loss for society; however, the much more serious damage is the impression that the judiciary is led by judges and prosecutors who are incompetent, unscrupulous and irresponsible, when they were able to make unlawful decisions against their colleagues.

The High Judicial Council and the State Prosecutorial Council were ordered to return the non-elected judicial officials to work. The HJC and SPC were not ready for this decision and the process of the return of judges and prosecutors to work was unacceptably slow. 

The HJC and SPC have not made a comprehensive analysis of the causes of the failure and the impact of the Reform on the situation of the judiciary. In addition, the HJC and SPC and the Ministry of Justice do not have the data on the costs of the Judicial Reform, which is worrying.

The SPC and HJC have neither made a proper analysis of the competence, qualification, and worthiness of the present judicial office holders, nor taken concrete steps towards the creation of conditions for an analysis, because the failure of the reform does not mean that the situation in the judiciary is in good condition and that nothing should be changed. 

A rulebook on the criteria for the evaluation of the performance of judges and court presidents (under the responsibility of the HJC) and a rulebook on the criteria for the evaluation of the work of public prosecutors and deputy public prosecutors (under the responsibility of the SPC) have not been adopted yet, which is now behind the deadlines from the Action Plan for the implementation of the current Judicial Reform Strategy. This has had a very negative impact, because it followed that the National Assembly has finally elected to permanent tenure of office judicial officials who had been elected for a three-year term of office, although no assessment of their work has been made due to the lack of the aforementioned by-laws. This was a violation of the Constitution with regard to the competence of the election for a permanent term of office, as well as the laws, because they were elected without an assessment of their performance.

The HJC has not yet submitted to the National Assembly a proposal of candidates for presidents of most courts in Serbia, which is pernicious for the work of courts, as explained above.

The HJC belatedly assumed a part of the budget competences at the beginning of 2012, which have, in accordance with the provisions of the Law on the Organization of Courts, been transferred to it from the Ministry of Justice. As this is a part of the competences related to making a proposal of the budget, the amount and structure of the funds, as well as giving orders for the transfer of funds for a part of current expenses of the courts, it is obvious that the HJC has an irresponsible attitude towards its own obligations.

Disciplinary bodies of the SPC were not appointed until 20 May 2013. This appointment was not made on time, and it remains to be seen how effective these disciplinary bodies will be. 

Courts and prosecutors’ offices are totally unprepared for the new judicial network. As a result of the new network, there are problems of locating case files which were packed in boxes during their transfer to other courts, and, because of that, trials are often postponed and proceedings inevitably last longer. This situation leads to a collapse, especially in the basic courts, which have the largest number of cases. 

The highest judicial bodies, including the Constitutional Court, are responsible for the situation in which the judiciary has been in a "state of emergency" for more than four years, because they failed to act duly upon complaints of judicial officials.

6. EFFICIENCY AND ACCESSIBILITY OF JUSTICE

6.1. New network of courts and prosecutors’ offices


A new judicial network has been introduced since 1 January 2014, but from the start the judicial institutions have proved unprepared. 


The previously mentioned problems with the location of case files lead to the postponement of trials, unnecessary increase of costs, and the extension of the duration of the proceedings.


The premises used by prosecutors’ offices and courts are generally dysfunctional and inadequate, and some are rented. As an example of dysfunctional premises we can cite the fact that the First, Second and Third Basic Courts of Belgrade share the same three buildings, where the courtrooms are mainly small and cramped, created by partitioning previous, larger courtrooms. Criminal cases under the jurisdiction of ​​the three basic courts are tried in one building, civil cases of the three basic courts are tried in the second building, and the non-litigious and executive departments of the three basic courts are in the third building. The Council notes that this arrangement had existed before in the former First Basic Court of Belgrade and that essentially nothing has changed, except for the creation of three managements for the three courts.


Proceedings last longer because of the insufficient number of courtrooms. However, it is not uncommon that two judges share an office and a courtroom, and thereby the number of available trial days is halved. The situation is even worse with public prosecutors, where several deputies share one office.


As an example we can cite the Misdemeanor Court of Belgrade, which is, due to lack of space, located in as many as fifteen buildings throughout the city of Belgrade.


6.2  Workload of judges. Right to a natural judge


The Council has concluded that there is an obvious disproportion in the workload of judges working in courts of the same type and instance. Workload disproportion has increased manifold since the establishment of the new network of courts due to the Reform. As an example we can cite the difference in the number of pending cases in the work of the investigative department judges of the Second Basic Court of Belgrade (1624 cases per judge per year) and the Basic Court of Prijepolje (11 pending cases per judge per year) as of 31 December 2012.


Because of the uneven distribution of caseloads, judges who do not have enough cases fear being dismissed or marked as lazy, while judges with excessive workloads are forced to solve cases quickly and without sufficient dedication to them, which may lead to errors that affect the assessment result of their performance, or they cannot devote enough time to each case, which inevitably leads to lengthy court proceedings beyond a reasonable period of time.


With the amendments to the Law on the Organization of Courts, the government has once again demonstrated its lack of will to reform the judiciary, by introducing the possibility of conducting proceedings before a higher instance court because of a violation of the right to trial within a reasonable time of the proceeding before a lower instance court. At first glance this solution gives an excellent impression of a great reform of the judiciary with the aim of improving its efficiency, but it does not lead to efficiency because the case is taken from the first-instance court for the purpose of deciding on the lawsuit for failure to decide on it within a reasonable time, and during that time the civil proceeding in res principale is not conducted and no decision is made on the res principale. At the same time it increases the workload of higher instance courts. However, progress can be made only through the equal caseload of judges and the provision of a sufficient number of judges in courts. In addition to the uneven workload, there are many other reasons why proceedings take such a long time when they are not directly related to the work of judges (the availability of witnesses, the availability of the defendant, problems with proces serving, problems with presentation of expert evidence, etc.).

The Anti-Corruption Council is concerned about the lack of technical equipment in misdemeanor courts, and about the absence of an electronic database of cases. The right to a natural judge in misdemeanor courts is endangered simply because of the lack of an electronic system for the allocation of cases to judges, which is currently done by hand. In particular, the situation is especially specific in the Misdemeanor Court of Belgrade, which is located in fifteen buildings throughout the territory of the city of Belgrade, and that makes its work extremely difficult. In addition, a lot of money is spent for renting buildings in which the courts are located.

6.3  Uniform judicial practice

The judicial practice and general legal attitudes of the Supreme Court of Cassation, although not a formal source of law, have been a strong support to the work of judges, since no judge wants their verdicts to be quashed because of the different attitude of a higher instance court. The institute of principal legal attitudes was abolished by the amendments to the Law on the Organization of Courts and the duty of the Supreme Court of Cassation to ensure a uniform application of the law was defined. In this way the independence of judges is jeopardized in this area, as the Action Plan envisages that a certification commission is to be formed at the Supreme Court of Cassation that will essentially create a new and binding source of law. The Action Plan envisages that the specification of the competence and the method of the work of the Certification Commission will be regulated by Court Rules, passed by the Minister of Justice, which de facto gives the executive power the possibility to create, at its own discretion, a framework within which the judicial practice will be harmonized. 

The Council draws attention to the striking differences in the judicial practice of the four appellate courts, and that the amendments to the Law on the Organization of Courts have not made an important step towards harmonization through convening a joint session of the appellate courts and informing the Supreme Court of Cassation on disputable issues significant for the harmonization of the judicial practice. The proposal that the Certification Commission harmonize the legal practice is an attempt for the legal practice to be created by institutions outside the judiciary system, though the legal practice can be created exclusively by courts. This solution leaves room for the creation of legal uncertainty, which increases the perception of corruption in the judiciary.

7. PUBLICITY OF THE WORK OF LEGAL INSTITUTIONS AND THE MINISTRY

The work of the HJC and SPC is not transparent enough, especially when you take into account that there is no regulated system of accountability for the actions of their members. Increasing the transparency increases the moral responsibility of the SPC and HJC members. Meetings must not be secret. Minutes and conclusions from each individual session of the HJC and SPC should be fully accessible at all times on the websites of the HJC and SPC. On this occasion we particularly draw attention to the low level of transparency of the SPC. While gathering information from the HJC and SPC through official channels, the Council encountered problems due to which the provisions of the Law on Free Access to Information of Public Importance had to be invoked. 

The current e-judiciary system is not on a high level. The possibility of monitoring the status of cases electronically is not possible because of the irresponsible attitude of the Ministry regarding the decisions of the Commissioner for Information of Public Importance and Personal Data Protection (hereinafter the Commissioner). Specifically, as too much information whose disclosure is a violation of individual rights could be accessed on the portal of courts, the Commissioner ordered that such disclosure be adjusted. Since the Ministry did not do so, the Commissioner has prohibited further operation of the portal in such a form. The Ministry acted only after such a ban, and subsequently reduced the scope of available information so that it does not violate the personal rights and the ban has been removed. The possibility of electronic monitoring of the status of cases is an important segment of the transparency of the entire judiciary, and through such a system, clients can directly monitor the work of their lawyers, as well.

While gathering information for this Report, the Council had the worst cooperation from the Ministry and the Judicial Academy, and because of that there was the need to invoke the provisions of the Law on Free Access to Information of Public Importance.

If the transparency of the work of the HJC and SPC were on a higher level, there would be no problems with media coverage. 

CONCLUSION


The situation regarding the independence of the judiciary has not improved during the past two years. On the contrary, the situation has deteriorated, as greater interference by the executive power with the work of judicial institutions has been observed. 

The financial situation of the judiciary has also deteriorated because the competences of the judicial administration and especially the financial competences of the judicial administration have not been transferred to the HJC and SPC yet. After the restoration of judges and prosecutors back to work, the lack of office space has been evident. Low salaries in the judiciary are another problem, especially when it comes to civil servants.


The Judicial Academy has not responded to its tasks during the past two years, and so very serious mistakes have been made regarding the quality of the initial training, because it has not carried out a comprehensive training in the light of Article 35 of the Law on the Judicial Academy. Adequate by-laws to regulate relevant standards and criteria for the selection of mentors, as well as the Commission members, teachers and other persons authorized to work with attendees of basic training had not been adopted before the training, which has cast great doubt on the quality of the completed training. 


The HJC and SPC have committed many violations of the law, but they have answered for none, although they failed to carry out the re-election properly, failed to adopt timely​​rulebooks according to which good evaluation of the performance of judges and prosecutors could be made, failed to make ​​an analysis that would show clearly their mistakes, failed to show willingness to protect the independence of courts and judges and the independence of prosecutors’ offices, and failed to qualitatively examine the previous work of the holders of judicial offices.

As to efficiency, we cannot give exact details, as we have not received them from the Ministry, HJC and SPC, so that we cannot conclude at this point whether the number of cases has been reduced, especially the old ones, although the data from the Association of Judges of Serbia show that the number of cases has increased compared to the situation before the Reform, and that the situation is now worse (over three million old pending cases, or cases where the proceedings have lasted for more than two years). 

The Council has not managed to obtain comparative data from the competent institutions, on the basis of which it would be possible to determine the elements why, according to the perception of citizens, the efficiency is poorer now than it was before.

RECOMMENDATIONS

· Releasing all members of the HJC and SPC from the ranks of judges and prosecutors.

· Strengthening the independence of the judiciary by changing the composition of the HJC and SPC by professionalization and abolishing the ex-officio membership.

· Election of members of the High Judicial Council and the State Prosecutorial Council from the ranks of judges and prosecutors should be made by the holders of judicial offices, and not by the National Assembly.

· Adopt as soon as possible rulebooks on the criteria for evaluation of the performance of the holders of judicial offices and carry out a proper screening of the holders of judicial offices on the basis of these rulebooks.

· It is necessary that the NJC make a selection of candidates for court presidents as soon as possible.

· Transfer completely the competences of the judicial administration from the Ministry of Justice to the HJC and SPC as soon as possible.

· Introduce an internal audit in the judiciary.

· Transfer the task of the first selection of judges and deputy public prosecutors from the Parliament to the HJC and SPC, without abolishing the trial period.

· Transfer the task of the election of court presidents and public prosecutors to the HJC and the SPC.

· Transfer the election of court presidents and prosecutors to the HJC and SPC.

· Legally regulate the category of judicial servants, which would consist of the current civil servants employed at the judicial institutions, whose status would be regulated by the High Judicial Council and the State Prosecutorial Council.

· Increase the salaries to all employees in the judiciary. Discontinue the practice of the interruption of employment of civil servants.

· Amend the Law on the Organization of Courts so that regular joint meetings of the appellate courts be held to ensure the harmonization of the legal practice.

· Delete legal provisions that allow the transfer of judges and prosecutors to work in the legislative and executive bodies.

· Conduct an adequate analysis of the required number of judges and prosecutors for each court / prosecutor’s office individually.

· Introduce an electronic system of assigning cases to judges in all courts to ensure the right to a natural judge.

· Transfer the adoption of Court Rules to the competence of the HJC.

· Provide opportunities for judicial and prosecutorial assistants with years-long experience to take the final exam at the Judicial Academy free of charge.

· Provide a transparent and impartial selection of candidates for the initial training at the Judicial Academy.

· Amend the regulations in the direction of complete submission of the Judicial Academy to the SPC and HJC, in order to eliminate any participation by the Government.

· Provide a high-quality program of initial training at the Judicial Academy. 

· Ensure absolute transparency in the work of the SPC and HJC. 

· Representatives of the executive power should refrain from making statements and taking other actions that interfere with the independence of the judiciary. 


The Reform that was carried out without the provision of human and material resources, and without a previous analysis of the need for amendments to the system laws on the judiciary, cannot lead to a functional judiciary system.

     






VICEPRESIDENT OF THE COUNCIL 


Miroslav Milićević, PhD

� � The survey "Perception of the Contents of Chapters 23 and 24 of the Negotiations on the Accession of Serbia to the EU" was conducted by the agency “Ipsos Strategic Marketing“ and the news agency “Beta” within the project “Argus – all seeing media eye observing chapters 23-24”, funded by the European Union. The survey was presented in the Media Centre in Belgrade on 25 March 2014 and it is available on the Internet address: � HYPERLINK "http://www.mc.rs/percepcija-sadrzaja-poglavlja-23-i-24-pregovora-za.4.html?eventId=9334" ��http://www.mc.rs/percepcija-sadrzaja-poglavlja-23-i-24-pregovora-za.4.html?eventId=9334�





PAGE  
17

